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Law360, New York (August 3, 2017, 8:58 PM EDT) -- Pennsylvania’s revenue department 
announced Thursday that it considers certain online research services to be taxable, but 
practitioners say this position could go beyond what the state's lawmakers intended when 
they expanded the definition of taxable digital media last year. 
 
In a private letter ruling requested by a taxpayer that develops and sells so-called 
“information retrieval products” by way of subscriptions to specialized internet-based 
research services, the Pennsylvania Department of Revenue said that such services now 
fall under the category of "tangible personal property" that can be subject to sales and use 
taxes under an August 2016 statute. 
 
The law was widened to include digital downloads of pre-made software packages that can 
also be bought off store shelves, known as "canned software," as well as videos, books, 
music and “maintenance, updates and support” of newly defined tangible personal property, 
but it did not specify information retrieval services. 
 
According to Lee Zoeller, the chair of Reed Smith LLP’s state tax group, Pennsylvania used 
to explicitly tax information retrieval services until 1997, and he questioned whether 
lawmakers really intended to tax these services in last year’s Act 84 since they didn’t 
perspicuously add them back in. 
 

“The legislature clearly knows how to impose tax on that activity,” Zoeller said. “I think a 
reasonable conclusion is that they don’t intend to tax it.” 
 

Pennsylvania’s revenue department has reasoned that subscribers performing searches on 
information retrieval products are essentially using canned computer software and receiving 
electronic access to tangible personal items such as law journals, statutes, patents and 
court opinions. 
 
“In utilizing the search function of the information retrieval product, the subscriber is 



exercising a license to access canned computer software. Furthermore, by entering inputs 
to obtain a certain desired output, the subscriber is exercising power and control over the 
software,” the department said in its May 17 letter ruling that was made public on Thursday. 
 

State laws typically distinguish between canned and customized software, according to 
Jamie Yesnowitz, a state and local tax principal at Grant Thornton LLP, and the 
Pennsylvania revenue department’s letter ruling did not elaborate on whether sales of 
information retrievable products would be deemed taxable when subscribers make 
specialized requests to modify these systems. 
 
“To classify all of this as canned material … I think it’s an aggressive interpretation,” 
Yesnowitz said. “When they mention digital media, the mandate from the legislature was to 
broaden its interpretation. This is where the economy is headed, toward a lot more 
electronic paid transactions, and the sales tax hasn’t historically captured those kinds of 
transactions.” 
 

It is too early to tell whether Pennsylvania’s stance could withstand legal scrutiny, and letter 
rulings don't have the same force of law behind them as statutes and regulations, experts 
said. 
 

But the letter ruling is troubling because it could potentially apply retroactively to sales going 
all the way back to 2012, when the revenue department adopted the position, in another 
private letter ruling, that tax is due when Pennsylvania residents purchase and use software 
residing on servers outside the state, Zoeller said. 
 
In this instance, it is debatable whether the tangible personal property is being used within 
Pennsylvania or outside the state, but Pennsylvania has taken the position that the software 
is being used within, he said. 
 
In addition, it is not clear-cut whether subscribers are buying software or paying for a 
research service. 
 
“Are you purchasing, from this information retrieval service provider, access to software?” 
Zoeller questioned. “Are you paying for the right to use tangible personal property? And I 
think the argument is: No. No, I am paying for the proprietary ability to do searches … 
There’s more to it than just using software.” 



 

These issues were recently examined in Michigan when the Great Lake State also tried to 
tax information retrieval services during audits. Auto-Owners Insurance Co. and Thomson 
Reuters are among other taxpayers who separately litigated against the use tax assessed 
and won, with the Michigan Court of Appeals finding that customers were subscribing to get 
information and not to use software. 
 
The software was incidental to the services provided, and there was no indication that the 
taxpayer could have purchased the software “independent of the services,” the court said in 
the Auto-Owners case. 
 
Unlike Pennsylvania, Michigan did not have a statute or regulatory guidance to fall back on, 
according to R. Gregory Roberts, a state and local tax attorney at Reed Smith who was 
previously part of the Morrison & Foerster LLP team representing Thomson Reuters against 
Michigan’s Treasury Department. 
 

Still, Pennsylvania is “grasping at straws,” Roberts said, looking to the “primary purpose” 
argument that carried the day in Michigan. 
 
“I think that taxpayers in Pennsylvania can take comfort in the ultimate resolution of the 
Michigan case, which actually looked at exactly how these products function and what 
customers were actually subscribing for, and acknowledging that yes, all these products do 
involve software, but they are not the sale of software. What people are subscribing to is an 
information service, the ability to get the information,” he said. 
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